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A d i s m i s s a l  w i t h  p r e j u d i c e  by a cour t  
c o n s t i t u t e s  a f i n a l  ad jud ica t ion  on t h e  
merits of a complaint w h i c h  is conclusive 
n o t  only a s  t o  ma t t e r s  w h i c h  were decided,  
b u t  a l s o  a s  t o  a l l  m a t t e r s  t h a t  m i g h t  have 
been decided. ThereEore, GAO w i l l  not 
cons ider  a p r o t e s t  involving issues which 
were o r  could have been r a i s e d  i n  t h e  cour t  
a c t  ion.  

Santa  F e  Corporation p r o t e s t s  t h e  award of a c o n t r a c t  
t o  Al l i ed  Defense I n d u s t r i e s  ( A D I )  by t h e  Department of 
the  Navy u n d e r  s o l i c i t a t i o n  N o .  N00033-84-R-0110, a small  
bus iness  s e t - a s i d e  €or  h u l l  roughness surveys and 
ana lyses .  We d i s m i s s  t h e  p r o t e s t .  

Santa  Fe o r i g i n a l l y  p ro te s t ed  t o  GAO aga ins t  t h e  
award t o  A D 1  on September 2 0 ,  1984. Santa  F e  a l l eged  t h a t  
t he  award was improper because Santa  F e ' s  o f f e r  was more 
advantageous t o  t h e  government, c o s t  and o t h e r  f a c t o r s  
considered,  and because a former Santa  F e  employee p a r t i c -  
ipa ted  i n  t h e  eva lua t ion  process .  Subsequently,  another  
d i sappoin ted  of fe ror ,  NKF Engineering Assoc ia tes ,  Inc. ,  
p ro t e s t ed  t o  t h e  agency t h a t  AD1 was not an e l i g i b l e  small  
bus iness  concern fo r  purposes of t h e  s o l i c i t a t i o n .  The 
agency and Santa  F e  t h e n  agreed t o  suspend ac t ion  o n  Santa  
Fe ' s  p r o t e s t  u n t i l  t h e  Small B u s i n e s s  Adminis t ra t ion ( S B A )  
i ssued a f i n a l  r u l i n g  on ADI's s i z e  s t a t u s .  We t h e r e f o r e  
c losed  our  f i l e  on Santa  F e ' s  p r o t e s t  s u b j e c t  t o  reopening 
i f  t h e  SBA found A D 1  q u a l i f i e d  a s  a small  business .  

On February 1 1 ,  1985, t h e  SBA O f f i c e  of Hearings and 
Appeals found A D 1  q u a l i f i e d  a s  a small  bus iness  f o r  pur- 
poses of the  s o l i c i t a t i o n .  On February 1 9 ,  1985, Santa  Fe 
and N K F  f i l e d  s u i t  i n  t h e  United S t a t e s  D i s t r i c t  Court f o r  
t h e  D i s t r i c t  of Columbia ( C i v i l  Action N o .  85-0599) 
seeking a temporary r e s t r a i n i n g  o rde r  and a pre l iminary  
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a n d  a p e r m a n e n t  i n j u n c t i o n  t o  p r e v e n t  t h e  N a v y  f r o m  imple- 
m e n t i n g  t h e  a w a r d  t o  A D I .  T h e  g r o u n d s  €o r  t h e  s u i t  were 
t h a t  A D 1  i s  n o t  e l i g i b l e  a s  a s m a l l  b u s i n e s s  c o n c e r n  
b e c a u s e  of i t s  a f f i l i a t i o n  w i t h  a f o r e i g n  f i r m ,  t h a t  t h e  
award t o  A D 1  i s  p r e c l u d e d  by t h e  c o n f l i c t  of i n t e r e s t  
p r o v i s i o n  i n  t h e  s o l i c i t a t i o n  a n d  t h a t  s e v e r a l  c o n t r a c t  
p r o v i s i o n s  a r e  r e n d e r e d  u n e n f o r c e a b l e  by A D I ' s  a f f i l i a t i o n  
w i t h  t h e  f o r e i g n  c o r p o r a t i o n .  

T h e  c o u r t  d i s m i s s e d  S a n t a  F e  a n d  NKF's  c o m p l a i n t  w i t h  
p r e j u d i c e ,  c o n c l u d i n g  t h a t  t h e  p l a i n t i f f s  had " u t t e r l y  
f a i l e d  t o  s h o w  a n y  w r o n g f u l  a c t "  by t h e  d e f e n d a n t s .  S a n t a  
Fe  t h e n  f i l e d  t h i s  p r o t e s t  w i t h  o u r  O f f i c e .  I n  t h e  pro- 
t e s t ,  S a n t a  F e  r a i s e s  t h e  same i s s u e s  p r e s e n t e d  i n  i t s  
s u i t  a s  w e l l  a s  t h e  i s s u e s  c o n t a i n e d  i n  i t s  o r i g i n a l  
p r o t e s t .  

A d i s m i s s a l  w i t h  p r e j u d i c e  by a c o u r t  c o n s t i t u t e s  a :. 

f i n a l  a d j u d i c a t i o n  o n  t h e  merits a n d  b a r s  f u r t h e r  a c t i o n  
by t h i s  O f f i c e .  Cec i le  I n d u s t r i e s ,  I n c . ,  B-211475.4, 
S e p t .  23, 1983, 83-2 CPD qf 367; - see Fed. R. C iv .  P.  41(b). 
F u r t h e r ,  t h e  e f f e c t  o f  s u c h  a j u d g m e n t  e x t e n d s  n o t  o n l y  t o  
ma t t e r s  w h i c h  were d e c i d e d ,  b u t  a l s o  t o  a l l  mat ters  t h a t  
m i g h t  ' w e  b e e n  d e c i d e d .  See F r o n t i e r  S c i e n c e  ~- _ _ _  - 
Associ - t e s ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-192654 , Dec. 26, 
1978, 78-2 C P D  'I 433; P e r t h  Amboy Drydock C o . ,  B-184379, 

-307. A l t h o u g h  S a n t a  F e ' s  pro- 
- 

N ~ v .  14, 1975, 75-2 C P D  11 
t e s t  p r e s e n t s  two i s s u e s  w h i c h  were n o t  e x p r e s s l y  r a i s e d  
i n  i t s  s u i t , l /  t hose  i s s u e s  c l e a r l y  c o u l d  have  b e e n  
r a i s e d  i n  t h e  c o u r t  a c t i o n .  T h e r e f o r e ,  w e  c o n s i d e r  t h e  
c o u r t ' s  d i s m i s s a l  of t h e  p r o t e s t e r ' s  c o m p l a i n t  a s  a f u l l  
a d j u d i c a t i o n  o n  t h e  mer i t s  o f  t h e  i s s u e s  p r e s e n t e d  by i t s  
p r o t e s t ,  a n d  we w i l l  n o t  c o n s i d e r  t hem f u r t h e r .  

S a n t a  F e ' s  p r o t e s t  i s  d i s m i s s e d .  

NKF h a s  f i l e d  c o m m e n t s  o n  S a n t a  F e ' s  p r o t e s t  i n  w h i c h  
i t  a l l e g e s  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  have  p r o v i d e d  f o r  
t h e  e v a l u a t i o n  o f  e s t i m a t e d  t r a v e l  a n d  pe r  d i e m  costs .  NKF 
a r g u e s  t h a t  t h e s e  cos t s  s h o u l d  h a v e  b e e n  c o n s i d e r e d  b e c a u s e  

~~ 

- '/ T h e  two a d d i t i o n a l  i s s u e s  a r e  t h a t  S a n t a  F e ' s  o f f e r  was 
more a d v a n t a g e o u s  t o  t h e  g o v e r n m e n t  a n d  t h a t  t h e  p a r t i c i -  
p a t i o n  of S a n t a  F e ' s  former e m p l o y e e  i n  t h e  e v a l u a t i o n  
process was improper. 
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there  a r e  s i g n i f i c a n t  s a v i n g s  i n h e r e n t  i n  a n  award t o  a 
f i r m  w h o s e  t e c h n i c a l  p e r s o n n e l  a r e  loca ted  i n  t h e  U n i t e d  
S t a t e s  r a t h e r  t h a n  i n  a f o r e i g n  c o u n t r y .  N K F  a l s o  c o n -  
t e n d s  t h a t  t h e  a g e n c y  e n g a g e d  i n  improper d i s c u s s i o n  w i t h  
A D 1  p r i o r  t o  t h e  s u b m i s s i o n  of best  a n d  f i n a l  o f f e r s .  

We w i l l  n o t  c o n s i d e r  N K F ' s  c o n t e n t i o n s .  NKF j o i n e d  
in S a n t a  F e ' s  l a w s u i t  a n d  these  i s s u e s  c o u l d  have  b e e n  
r a i s e d  there .  The re fo re ,  o u r  c o n s i d e r a t i o n  of N K F ' s  
l a t e s t  a l l e g a t i o n s  w o u l d  n o t  be  proper ,  i n  v i e w  of t h e  
c o u r t ' s  d i s m i s s a l  of t h e  s u i t  w i t h  p r e j u d i c e .  F u r t h e r ,  w e  
n o t e  t h a t  c o n t r a c t  award was made t o  A D 1  i n  September of 
1 9 8 4 ,  b u t  N K F  d i d  n o t  r a i s e  these  c o n c e r n s  u n i t 1  March of 
1985. A c c o r d i n g l y ,  t h e y  a p p e a r  t o  be u n t i m e l y  u n d e r  
s e c t i o n  2 1 . 2 ( a )  of o u r  B i d  Pro tes t  R e g u l a t i o n s .  4 9  Fed.  
Reg. 4 9 , 4 1 7 ,  4 9 , 4 2 0  ( 1 9 8 4 )  ( t o  be cod i f i ed  a t  4 C.F .R .  
P a r t  21  ) .  

$?& R o n a l d  Berger hfl i/ ' R o n a l d  Berger /r 
U D e p u t y  Associate 

G e n e r a l  C o u n s e l  
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